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PETITIONER SIERRA CLUB’S MOTION FOR LEAVE TO RESPOND 
TO PIO PICO ENERGY CENTER LLC’S MARCH 22, 2013 NOTICE OF 

SUPPLEMENTAL INFORMATION 

Petitioner, Sierra Club, respectfully requests leave to respond to the applicant, Pio Pico 

Energy Center LLC’s (PPEC) March 22, 2013 filing, captioned “Notice of Supplemental 

Information.”  In support of this motion, Sierra Club states as follows: 

1. This case involves a Prevention of Significant Deterioration (PSD) permit issued by 

Region 9 for the Pio Pico Energy Center (PPEC) in Otay Mesa, California. 

2.  One issue in this case is what the appropriate scope of a best available control 

technology (BACT) analysis is and, particularly, what if any effect the applicant’s contract terms 

with the San Diego Gas & Electric Company (SDG&E) should have.  Many of the arguments in 

the previously-filed briefs referenced that contract, and both the Region and the applicant relied 

heavily on the purported1 contents of that contract. 

3.  On March 22, 2013, the California Public Utilities Commission (“CPUC”) rejected the 

contract between SDG&E and PPEC.  See Decision Determining San Diego Gas & Electric 

Co.’s Local Capacity Requirement and Granting Partial Authority to Enter into Purchase Power 

Tolling Agreements at 2, 14, 26 (attached to PPEC’s March 22, 2013, Notice of Supplemental 

Information, Docket # 19).  PPEC submitted that decision to the Board, along with argument, on 

March 23, 2013.  

4.  Notwithstanding the prominence of the contract between SDG&E and PPEC in the 

Region’s purported rationale for the permit and the parties’ briefing, PPEC’s Notice of 

Supplemental Information purports, for the first time, that the contract is not consequential and 

                                                            
1 The contract is not in the record. 



that it “may be operated as a merchant plant” now that the contract is effectively null.  Notice of 

Supplemental Information at 1. 

5.  Sierra Club requests to provide a short response showing that the nullification of the 

contract between SDG&E and PPEC is conclusive on an important issue in this case because the 

Region and the applicant relied on it as the basis for excluding cleaner production processes from 

the BACT analysis. 

6.  Pursuant to 40 C.F.R. § 124.19(f)(2), Sierra Club has attempted to ascertain whether 

the other parties concur or object to this motion.  Petitioner Rob Simpson does not object.  The 

Region and the applicant, PPEC, both state that they do not object but may seek leave to file 

additional statements or briefs with the Board in reply.  Mr. Epke, counsel for Helping Hand 

Tools, has not provided that petitioner’s position in response to an email from the undersigned on 

March 25, 2013. 

7.  A copy of Petitioner’s proposed response is being filed with this motion and both the 

motion and proposed reply are being served on the parties. 

WHEREFORE, Sierra Club respectfully requests that the Board grant leave for Sierra 

Club to respond PPEC’s “Notice of Supplemental Information.” 

 

Respectfully submitted, this 26th day of March, 2013.   

 

MCGILLIVRAY WESTERBERG & BENDER LLC 

 
David C. Bender  
211 S. Paterson Street, Ste 320 
Madison, WI  53703 
Phone:  (608) 310-3560 
Fax: (608) 310-3561 

 
     SIERRA CLUB 
     Joanne Spalding 
     Travis Ritchie 
     85 Second Street 
     San Francisco, CA 94105 
     Phone: (415) 977-5725 
     Fax: (415) 977-5793 



      
CERTIFICATE OF SERVICE 

 
I hereby certify that I caused a copy of the foregoing to be served by electronic mail upon the 
persons listed below. 
 

Dated: March 26, 2013  
 

s/ David C. Bender 
David C. Bender 
211 S. Paterson Street, Ste 320 
Madison, WI 53703 
608.310.3560 
608.310.3561 (fax) 
bender@mwbattorneys.com 

 
 
Joanne Spalding 
Travis Ritchie 
Sierra Club 
85 Second Street 
San Francisco, CA 94105 
Phone: (415) 977-5725 
Fax: (415) 977-5793 
joanne.spalding@sierraclub.org 
travis.ritchie@sierraclub.org 

 
Jim Wedeking 
Attorney for Pio Pico Energy Center, LLC 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
(202) 736-8281 
jwedeking@sidley.com 
 

 
Rob Simpson 
27126 Grandview Avenue 
Hayward, CA 94542 
Email: rob@redwoodrob.com 
(510) 688-8166 
 

 
Kristi Smith 
Air and Radiation Law Office 
Office of General Counsel (MC 2344-A) 
Environmental Protection Agency 
1200 Pennsylvania Ave. N.W. 
Washington, DC 20460 
Telephone: (202) 564-3068 
Facsimile: (202) 564-5603 
Email: Smith.Kristi@epa.gov 

 
Johannes Hubert Epke 
Attorney for Helping Hand Tools 
1108 Fifth Ave. Suite 202 
San Rafael, CA 94901 
jhepke@gmail.com 
phone: (415) 717-5049 
fax: (415) 482-7575 

 
Julie Walters 
Assistant Regional Counsel 
USEPA, Region 9 
75 Hawthorne St., Mail Code ORC-2               
San Francisco, CA  94105 
Email:  walters.julie@epa.gov 
 

 
 


